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ABSTRACT 

For centuries provocation has been regarded and accepted in the common: law as a 

defence to a charge of murder. The common law is the law distilled from the decisions of 

courts and judges and formulated and reformulated from time to time as cases and 

circumstances call for its authoritative statement in the area of law under review. It is 

the common law which governs this area of the law in Victoria. It is to be constantly 

borne in mind that provocation is a defence of a special kind in that if successful it does 

not lead to an acquittal on the charge but to a reduction from a conviction of murder to 

one of man-slaughter. It is a defence which springs from an appreciation and 

understanding of the frailty of human nature and which, even in times not so long past 

could mean the difference between a mandatory sentence of being hanged by the neck 

until death and a sentence tailored to suit the moral gravity of a particular homicide. 
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INTRODUCTION 

In ordinary speech its most common meaning could be said to be incitement to anger or 

irritation. At common law it has a meaning based on anger but it is a word used to denote 

much more than ordinary anger. To extenuate the killing of a human being provocation 

has always needed to be of a special kind. Throughout the cases it is seen to be something 

which incites immediate anger or "passion" as an older terminology has it, and which 

overcomes a person's self-control to such an extent as to overpower or swamp his 

reason. What that something can be has been the subject of different views through the 

centuries, and these views have in great measure depended on the sort of person whom 

the law has regarded as meriting extenuating consideration when provoked to kill. In 

this regard the difficult concept of "the reasonable man" or "the ordinary man" has 

developed and with it the legal doctrine that provocation must be such as would not only 

cause the person accused to behave as he did but as would cause an ordinary man to so 

lose control of himself as to act in the same sort of way. 
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By letter dated the 13th day of March, 1979 The Honourable the Attorney-General acting 

pursuant to section 8 (b) of the Law Reform Act 1973 referred to the Law Reform 

Commissioner the following reference:- 

"To investigate and report upon the necessity for reform of the law 

relating to provocation as a defence to a charge of murder." 

 

For centuries provocation has been regarded and accepted in the common: law as a 

defence to a charge of murder. The common law is the law distilled from the decisions of 

courts and judges and formulated and reformulated from time to time as cases and 

circumstances call for its authoritative state-ment in the area of law under review. It is 

the common law which governs this area of the law in Victoria. 

It is to be constantly borne in mind that provocation is a defence of a special kind in that 

if successful it does not lead to an acquittal on the charge but to a reduction from a 

conviction of murder to one of man-slaughter. It is a defence which springs from an 

appreciation and understand-ing of the frailty of human nature and which, even in times 

not so long past could mean the difference between a mandatory sentence of being 

hanged by the neck until death and a sentence tailored to suit the moral gravity of a 

particular homicide. 

The following acts may, subject to the provisions contained in Article 225, amount to 

provocation:- 

a) An assault and battery of such a nature as to inflict actual bodily harm, or great 

insult, is a provocation to the person assaulted. 

b) If two persons quarrel and fight upon equal terms, and upon the spot, whether 

with deadly weapons or otherwise, each gives provocation to the other, 

whichever is right in the quarrel, and whichever strikes the first blow. 

c) An unlawful imprisonment is a provocation to the person imprisoned, but not to 

the bystanders, though an unlawful imprisonment may amount to such a breach 

of the peace as to entitle a bystander to prevent it by the use of force sufficient 

for that purpose. An arrest by officers of justice, whose character as such is 

known, but who are acting under a warrant so irregular as to make the arrest 

illegal, is provocation to the person illegally arrested, but not to bystanders. 

d) The sight of the act of adultery committed with his wife is provocation to the 

husband of the adulteress on the part both of the adulterer and of the adulteress. 

e) The sight of the act of sodomy committed upon a man's son is pro-vocation to the 

father on the part of the person committing the offence. 

f) Neither words, nor gestures, nor injuries to property, nor breaches of contract, 

amount to provocation within this Article, except (perhaps) words expressing an 

intention to inflict actual bodily injury, accompanied by some act which shows 

that sud1 injury is intended, but words used at the time of an assault - slight in 

itself - may be taken into account in estimating the degree of provocation given 

by a blow. 
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g) The employment of lawful force against the person of another is not a 

provocation to the person against whom it is employed. 

 

A homicide which would otherwise be murder is committed under the influence of 

extreme mental or emotional disturbance for which there is reasonable explanation or 

excuse. The reasonableness of such explanation or excuse can be determined from the 

viewpoint of a person from the actor's situation under the circumstances as he believes 

them to be." 

In the Institute's Commentary on this section it is pointed out that the draft reframes 
entirely the former test for provocation. It extends to situations where the provocative 
circumstance is something other than an injury inflicted on the deceased by the actor but 
nonetheless is an event calculated to arouse extreme mental or emotional disturbance. 
The objective test has virtually disappeared, save for the requirement of a reasonable 
explanation or excuse. The section is intended to cover cases presently excluded on any 
view of the law - for example the case where the actor strikes at the victim in blind 
distress. The section is also the result of the view taken by its drafters of the absurdity of 
a rule requiring that the provocation be enough to make a reasonable man do as the 
defendant did; for such a man quite plainly never kills. They thought it essential for the 
law to provide a middle ground between a standard which ignores all individual 
peculiarities and one which makes emotional distress decisive regardless of the nature 
of its cause, Surely (they argued) if the actor had just suffered a traumatic injury, if he 
were blind or were distraught with grief, if he were experiencing an unanticipated 
reaction to a therapeutic drug, it would be deemed atrocious to appraise his crime for 
purposes of sentence without reference to any of these matters. The question in the end 
is whether the actor's loss of self-control can be understood in terms that arouse 
sympathy enough to can for mitigation in the sentence and this was the issue which the 
framers of the Code saw as the one to be faced. 
 

CONCLUSION AND SUMMARY 

CONCLUSION 

The common law is the law distilled from the decisions of courts and judges and 
formulated and reformulated from time to time as cases and circumstances call for its 
authoritative statement in the area of law under review. It is the common law which 
governs this area of the law in Victoria. It is to be constantly borne in mind that 
provocation is a defence of a special kind in that if successful it does not lead to an 
acquittal on the charge but to a reduction from a conviction of murder to one of man-
slaughter. It is a defence which springs from an appreciation and understanding of the 
frailty of human nature and which, even in times not so long past could mean the 
difference between a mandatory sentence of being hanged by the neck until death and a 
sentence tailored to suit the moral gravity of a particular homicide. 
 

SUMMARY 

In the sphere of negligent homicide the standard of conduct to merit criminal 

punishment is left squarely in the hands of the jury. In the last few years the trend in the 

criminal law to take the defendant as he is has gained ground. It seems consonant with 
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this trend to expand the oft-stated "con-cession to human frailty" by concentrating on 

the frailty of the individual identifiable  human  being  rather  than  continuing  to  

speculate  on  the  behaviour of the mythical composite "ordinary man". In arguing thus 

it must be stressed again that provocation as a defence to murder does no more than 

reduce the offence to one of manslaughter. 

An unlawful imprisonment is a provocation to the person imprisoned, but not to the 

bystanders, though an unlawful imprisonment may amount to such a breach of the peace 

as to entitle a bystander to prevent it by the use of force sufficient for that purpose. An 

arrest by officers of justice, whose character as such is known, but who is acting under a 

warrant so irregular as to make the arrest illegal, is provocation to the person illegally 

arrested, but not to bystanders. 
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